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Qpi ni on by Bucher, Adm nistrative Trademark Judge:

Labatt Brew ng Conpany Limted, a corporation of Canada,
has opposed the application of Northanpton Brew ng Corp. of
Pennsyl vania to register “TRU BLU BEER & ALE" as a trademark
for “malt beverages, specifically beer and ale.”l’:I As grounds
for opposition, opposer alleges that it has |ong used marks
containing the word “BLUE” in connection with beer, and that
applicant’s mark so resenbl es opposer’s regi stered tradenmarks

“LABATT BLUE,”E“BLUE LIGHT” (with the word “Light”

! Application Serial No. 75/003,025, filed Cctober 10, 1995,
asserting a bona fide intent to use the mark in conmerce.

Reg. No. 1,098, 297, issued on August 1, 1978; 88 affidavit
accepted and 815 affidavit received; renewed in 1998.
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disclained),EI and “BI G BLUE'H as to be i kely, when used in
connection with applicant’s products, to cause confusion, to
cause m stake or to deceive.

In its answer applicant has denied the salient
al l egations of the notice of opposition.

The record includes the pleadings; the file of the
opposed application; the testinony deposition, with exhibits,
of opposer’s wi tness, David van Wes, Director of Mrketing;
and the testinony deposition, with exhibits, of opposer’s
Wi t ness, Bernard Beasley, Director of Intellectual Property.
In addition, opposer has submtted, under a notice of
reliance, status and title copies of its three pleaded
registrations as identified above, applicant’s responses to
selected interrogatories and the exhibits thereto, and
applicant’s responses to opposer’s requests for adm ssion and
the exhibits thereto. 1In addition, applicant has submtted,
under a notice of reliance, opposer’s responses to
applicant’s interrogatories and rel ated docunents produced
during di scovery, and applicant’s responses to opposer’s

interrogatoriesE\M th encl osures and exhibits, including a

3 Reg. No. 1,350,920, issued on July 23, 1985; 88 affidavit
accepted & 815 affidavit received.

4 Reg. No. 1,563,650, issued on Cctober 31, 1989; 88 affidavit
accepted and 815 affidavit received; renewed in 1999.

s Applicant contends in its Notice of Reliance that pursuant to
Rul e 2.120(j)(5), its own answers to opposer’s interrogatories
shoul d be nmade part of the record because fewer than all of the
answers to interrogatories were offered into evidence by opposer.
Hence, applicant introduced under its notice of reliance four

other answers to interrogatories which it argues should in
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dozen different trademark listings derived froma variety of
trademark searches. Under a rebuttal notice of reliance,
opposer submtted certified histories of four of its
registrations.EI Under a suppl enental notice of reliance,
opposer submtted a copy of an article taken from The

WAashi ngt on Post of Septenber 3, 1999.

Only the opposer has filed a brief in this case and an
oral hearing was not requested.

The record shows that Labatt Brewi ng Conpany Limted,
t he opposer herein, is a Canadi an manufacturer of beer, and
that it has been distributing beer in the United States for
nore than thirty years. Opposer has marketed beer in the
United States under the mark “LABATT BLUE" since July 1972,
under the mark “BLUE LI GAT” since Novenber 1983, and under
the mark “Bl G BLUE” since 1994. (pposer’s w tness Bernard
Beasl ey testified that opposer’s three marks containing the
word “BLUE” have been used continuously in the United States

in connection with beer since their respective introductions.

fairness be considered so as to make not m sl eadi ng what was

of fered by opposer. Applicant’s notice of reliance is supported
by a witten statenent that it needs to rely upon these additional
di scovery responses because they support applicant’s bona fide
intent to use a tradenmark which it believes is not likely to be
confused with other trademarks. Accordingly, we have considered

t hese additional responses and the exhibits attached thereto.

6 Opposer’s Rebuttal Notice of Reliance, exhibits 1 — 4,
conprised certified copies of four registrations and the file

wr appers of the respective applications. “LABATT'S" (Reg. No.
1,313,759); “LABATT' S" (stylized) (Reg. No. 1,357,076); “50” (Reg.
No. 939, 002); and “EXTRA STOCK’ (Reg. No. 1,766, 109).
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Qpposer’ s beer products sold in the United States under
the marks “LABATT BLUE,” “BLUE LIGHT,” and “BI G BLUE’ are
mar ket ed t hrough opposer’s U.S. subsidiary, Labatt U S. A
Inc., which in turn markets opposer’s beer products through
whol esal e distributors. According to the trial testinony of
opposer’s wi tnesses and the acconpanying records, opposer’s
“LABATT BLUE,” “BLUE LIGHT,” and “Bl G BLUE" beer can be found
in stores and in bars throughout the United States, although
M chi gan and upstate New York make up its two top markets.

At retail stores, a six-pack of “LABATT BLUE" beer sells for
bet ween four and nine dollars.

According to the trial testinony of opposer’s wi tnesses
and the acconpanying exhibits, the conbined vol une of
Labatt's beer sold under these three pleaded marks: “LABATT
BLUE,” “BLUE LIGHT,” and “BI G BLUE,” represents the |argest
vol une of Canadi an beer inported into the United States from
a single Canadi an brewer.

Qpposer advertises its Labatt beer products sold in the
United States under the marks “LABATT BLUE,” “BLUE LI GHT,”
and “BlI G BLUE” through nedia such as television, radio,
bill boards and | ocal print nedia, and al so through point of
sale pronotions. The record is replete with exanpl es of
opposer’s pronotional materials for all three marks,

i ncl udi ng vi deot apes of tel evision advertisenents,

phot ographs of point of sale displays, full-page
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advertisenents from gl ossy magazines distributed within the
United States, publicity packets provided to U. S.
distributors containing glossy pull-outs pronoting beverage
products and ot her nerchandi se, and exanpl es of outdoor and
transit advertisenents.

Applicant’s responses to opposer’s interrogatories show
that applicant is seeking to establish a brew pub under the
name Northanpton Brewi ng Corp. and revive the rights to TRU
BLU BEER & ALE — a product produced a hundred years ago in
t he Comonweal th of Pennsylvania and marketed at that tine
t hroughout the northeastern United States by an earlier
entity known as Northanpton Brewing Corp. At the tine of
trial, applicant had not yet nade use of the mark in
comrer ce.

Priority is not in issue in view of opposer’s pleaded

regi strations, which are of record. King Candy Conpany V.

Eunice King’s Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108

(CCPA 1974). Furthernore, the record shows that Labatt has
used its marks “LABATT BLUE,” “BLUE LIGHT,” and “Bl G BLUE" on
beer prior to the filing date of applicant’s application,
which in the absence of any evidence of use, is the earliest
date on which applicant may rely.

We turn next to a consideration of the issue of
| i kel i hood of confusion. Qur determ nation is based upon an

anal ysis of all of the probative facts in evidence that are
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relevant to the factors set forth in In re E. 1. du Pont

de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).

Having reviewed all of the evidence in light of the du Pont
factors, we find that confusion is likely.

Applicant’s identified beer is legally identical to
opposer’s beer as identified in the registrations, and
applicant’s ale is closely related thereto. Because there is
no limtation as to the channels of trade or the goods as
identified in either applicant’s application or opposer’s
regi strations, we nust assunme that the parties’ beer will be
sold in the sane channels of trade, which would include the
sale of beer in stores, bars and restaurants, and to the sane

cl asses of purchasers. See Canadian | nperial Bank of

Commerce v. Wells Fargo Bank, NA, 811 F.2d 1490, 1 USPQ2d

1813 (Fed. Cir. 1987) (the question of I|ikelihood of
confusion nust be determ ned based on an analysis of the mark
as applied to the goods recited in applicant’s application
vis-a-vis the goods and/or services recited in an opposer’s
regi stration). Mreover, when considering a related du Pont
factor (i.e., conditions under which and buyers to whom sal es
are made), the evidence shows that beer generally is fairly

i nexpensi ve. Because of that, we conclude that these
purchases woul d not be the subject of a great deal of thought

or anal ysis.
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Applicant asserted in its answer, in the formof an
“affirmati ve defense,” that its beer is mcrobrewed and that
purchasers of its brewpub beer or m cro-brew beer product
woul d be sophisticated connoi sseurs. Aside fromthe fact
t hat defendant has not proven this claim its identification
of goods is not limted to brewub beers or mcro-brewed
beers. Rather, it enconpasses all beers and hence, al
purchasers of beers.

W now turn to a consideration of the parties’ marks,
keeping in mnd that “when marks woul d appear on virtually
i dentical goods or services, the degree of simlarity
necessary to support a conclusion of |ikely confusion

declines.” Century 21 Real Estate Corp. v. Century Life of

Anerica, 970 F.2d 874, 23 USPQ2d 1698, 1700 (Fed. Cr. 1992).
I n considering opposer’s marks, we note that the

evi dence denonstrates that in Canada and in the United

St ates, opposer’s house mark is “LABATT” or “LABATT S.”

Because “LABATT” is used and is perceived as opposer’s house

mark, the word “BLUE" in opposer’s mark “LABATT BLUE" stands

as the product mark and hence carries a strong, separate

comercial inpression. As used on packaging, |abels and

pronotional materials, the conposite mark is always displ ayed

with the word “BLUE” shown in bold lettering nuch nore

prom nent than the lettering of the house nmark, “LABATT,” as

shown in the follow ng i nmage:
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Furthernore, the brilliant blue trade-dress of opposer’s
| abel s, cans and si x-pack carriers also reinforces the “Blue”
col or connotation of opposer’s “LABATT BLUE" mark. The
record shows that substantially all of the advertising inages
enphasi ze the “BLUE" portions of opposer’s nmarks with the use
of a dramatic blue color. The advertising copy uses phrases
such as “Blue Heaven,” “Summertinme Blue,” “True Blue Taste of
Canada,” “.brewed from Canada’ s purest blue waters..,” and
“Labatt’s Blue — the Col or of Canada.”

As for opposer’s “BLUE LI GHT” nmark, although one
interpretation for this mark m ght be that of ‘a |ight that
is blue,” the word “Light” as applied to beer has a well -
known descriptive, or even generic, significance — a fact
that is acknow edged by the disclainer of this term
Accordingly, the word “BLUE" woul d be perceived as the nost
prom nent source-indicating feature of this second pl eaded

conposite mark
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Finally, the record shows that “BIG BLUE" is the “LABATT
BLUE” fornulation narketed in a large, 750 m. can. Hence,
consuners woul d perceive the word “Big” as a |audatory
reference to the |large container in which the beer is
mar ket ed. Consequently, we find that the word “BLUE” is the
nost prom nent el enent of each of these three pleaded marks.

In considering the issue of |ikelihood of confusion, an
important factor in our decision is the strength of opposer’s
marks. As noted above, opposer is the |argest Canadi an
importer of beer into the United States, and the conbi ned
sal es of “LABATT BLUE,” “BLUE LIGHT,” and “BlI G BLUE" pl ace
opposer’s beers in the top tier of all beers inported into
the United States. Wile the sales and pronotion figures
have been hel d confidentiaI,Elwe concl ude that opposer has
adequately denonstrated that “LABATT BLUE" is a well-known
mark within the United States

Mor eover, the record denonstrates that opposer has built
and mai ntains a substantial merchandi sing programin the
United States as part of its marketing efforts. Hence,
“LABATT BLUE” has been used by opposer on a wi de variety of

col |l ateral goods including an array of clothing itens,

! Consistent with Trademark Rul es 82.27(e) and 82.125(e), the
stipul ated protective order for confidential infornation executed
by the parties during Cctober 1997 was acknow edged and entered by
t he Board on Novenber 19, 1997. Confidential, comercia
information contained in testinony and rel ated exhibits was filed
under seal, and confidential portions of subsequent filings have
been kept confidential under the provisions of this stipulated

agr eement .
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chairs, banners, mrrors, ash-trays and bar supplies, as well
as a growi ng inventory of equipnent and gear to outfit one
for canping, sporting and other outdoor activities.

It is clear that when spoken, the BLUE in opposer’s
mar ks and the BLU in applicant’s mark sound identical and
both connote the color “blue.” Simlarly, TRU sounds |iKke,
and connotes, “true,” meaning “authentic.” The designation
“TRU BLU’ is the phonetic equivalent of “TRUE BLUE.” The
evi dence of record denonstrates that patrons in bars and
restaurants call for opposer’s beer as “Blue,” and that
opposer has occasionally used the phrase “TRUE BLUE” in
vari ous advertising canpai gns conducted within the United
States over the years. Thus, although applicant’s TRU BLU

m ght ot herwi se have the connotation of “loyal,” we agree
Wi th opposer that in this context, the “TRU BLU portion of
applicant’s mark is likely to be construed as connoting the
“aut hentic BLUE.”

As to appearance, although there are obvious
dissimlarities between applicant’s mark and opposer’s narks,
in each mark, BLUE or its phonetic equivalent is used as a
noun and refers to the color blue. Moreover, we have seen
that the phrase “Beer & Ale” in applicant’s mark is generic,
the word “Labatt” is opposer’s house mark, the word “Light”

is highly descriptive in the context of beer, and the word

“Bi g” suggests a |arge beer can. Hence, the BLUE or BLU

10
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portion of each of opposer’s marks creates a strong separate
i npression, while as indicated previously, a connotation of
applicant’s mark is that of “genuine” BLU beer. As such, the
commercial inpression of both parties’ marks considered in
their entireties is of various BLUE beers.H Thus, we find
the overall commercial inpression of the parties marks are
sufficiently simlar that when used or registered for the
same goods, confusion as to source or sponsorship is likely.
We are not persuaded otherwi se by applicant’s evidence,
pl aced into the record by its notice of reliance upon
specific interrogatories and docunents related thereto of
third-party registrations (listed on the federal and various
state registers) for marks that contain the word “BLUE" for
beer products. Wiile third-party registrations, of course,
are not evidence of actual usage of these listed nmarks in the
mar ket pl ace, such registrations may be probative of the
strength or weakness of a termor its connotation in
connection with certain goods. However, it is clear fromthe
listing of third-party registered marks containing the word
“Blue” that the overall commercial inpressions of these marks

are quite different fromeach other and fromthe marks in

8 Fromthe notice of opposition to its final brief, opposer
refers repeatedly to its “BLUE marks” and “BLUE beer products.”
Yet nowhere does opposer plead a fam |y of marks. Accordingly, we
point out that in reaching a result herein favorable to opposer,
our decision is based upon separate anal yses of each of the three
pl eaded trademarks, and is not based in any way on a claimof a
“famly of marks.”

11



Qpposition No. 104,770

this case. Wthin many of these marks, the word “blue” is
used as an adjective nodifying a noun (e.g., “Blue Hen”), as
an adj ective nodifying a noun within a well-known expression

applied in a fanciful or arbitrary manner to beer (e.g.,

“Blue Moon,” “Blue Ri bbon,” or “Blue Note”), or in a variety
of distinct noun forns along with other nouns (e.g., “Red,
White and Blue,” “Blues Beer,” etc.).

In conclusion, we find that with respect to the specific
mar ks opposer has pl eaded herein for its beer products,
opposer has shown a |ikelihood of confusion as to source or
sponsorshi p between opposer’s three pl eaded marks and
applicant’s mark, “TRU BLU BEER & ALE,” for “nmalt beverages,
specifically beer and ale.”

Moreover, if we had any doubt concerning our concl usion
that confusion is likely, we would be obligated to resolve

such doubt in favor of the registrant. |n re Hyper Shoppes

(Ghio), Inc., 837 F.2d 463, 6 USPQ2d 1025 (Fed. Cir. 1988).

Deci sion: The opposition is sustained and registration

to applicant is refused.

12
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